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In the Court of Appeals of the District of Columbia 


The District of Columbia, Appellant, 

vs. 

Benjamin Whipps. 


No. 1021. 


a Supreme Court of the District of Columbia. 

Benjamin Whipps 1 

vs. >No. 40435. At Law. 

District of Columbia, j 

United States of America, \ . 

District of Columbia, j 

Be it remembered that in the supreme court of the District of Co- 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit : 

1 Declaration, &c. 

Filed Oct. 27, 1896. 

Ill the Supreme Court of the District of Columbia. 

Benjamin Whipps, Plaintiff, ) 

vs. V At Law. No. 40435. 

The District of Columbia, Defendant, j 

The plaintiff sues the defendant for money due and payable by 
the defendant to the plaintiff, for that whereas, on the date herein- 
after mentioned and for a long time prior thereto, there was and still 
is a certain common and public highway in the city of Washington, 
in the District of Columbia, called Twenty-seventh street northwest, 
which was and is used as such highway by the good citizens of the 
United States for passing and repassing over the same in vehicles 
drawn by horses as well as on foot. 

And whereas the said defendant, well knowing the premises, was 
bound to keep said highway in such condition as to render it safe 
and convenient for passage and transit,' as aforesaid, on and over 
and across the same, yet, nevertheless, the plaintiff says that hereto- 
fore, to wit, on the 25th day of September, A. D. 1896, the said high- 
way was not ima safe condition for travel by reason of the gross 
negligence and default of the defendant, of all of which the defend- 
ant had notice ; that the defendant, its agents, and servants were at 
the time aforesaid engaged in constructing a certain sewer on said 
1 — 1021a 
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street, and had erected over and along the said highway an over- 
head device for the purpose of lifting out and carrying away 
2 of dirt from an excavation there being dug ; that the defend- 
ant, its agents and servants, unmindful of its and their duty, 
allowed said overhead device to remain in an unsafe and dangerous 
condition, by means of and in consequence of which gross negligence 
and failure of defendant, its agents and servants, to perform its and 
their duty in that respect, as aforesaid, the plaintiff then and there, 
to wit, on the day and year aforesaid, at or about half past five o’clock 
in the afternoon of said day, while carefully using said street or 
highway as a necessary means of egress from a certain lime kiln to 
which he had been for a barrel of lime, carefully and without any 
negligence on his part, and not knowing the dangerous character or 
condition of the said overhead device, drove his horse and wagon 
across said street or highway, and while he was directly underneath 
the same it fell down, whereby the plaintiff was thrown down to and 
upon the ground, receiving a blow on the side of his head, bruising 
and lascerating the same, breaking the scapula, fracturing his left leg 
between the thigh and knee, and causing other painful and serious 
injuries, and so, by means of said injury, the said plaintiff became 
and was and continued from thence hitherto and still is sick, sore, 
lame, disordered, and confined to his bed and unable to move there- 
from, and suffered and still suffers great pain and bodily and mental 
anguish. 

That the plaintiff at the time aforesaid, to wit, on the 25th day of 
September, A. D. 1896, was and for a long time prior thereto had 
been a bricklayer and plasterer in the full possession of his physical 
strength and health, and that by reason of the injury aforesaid the 
said plaintiff was and ^permanently hindered and prevented 
8 from attending to and carrying on his said trade as a brick- 
layer and plasterer and from doing any other work whatso- 
ever and was and is permanently deprived of his divers gains and 
profits, to his damage of ten thousand dollars ($10,000). 

That said plaintiff was obliged to and did expend large sums of 
money for medicines and physicians in endeavoring to be healed 
and cured of said fractures, sprains, bruises, and injuries aforesaid, 
and is permanently incapacitated' and rendered unable to transact 
and attend to liis lawful business, and is also seriously and perma- 
nently injured in his bodily health and strength, to the great dam- 
age of the plaintiff, to wit, in the sum of ten thousand dollars 
( 110 , 000 ). 

J. M. WILSON, 

WM. HAYWOOD, 

Attorneys for Plaintiff. 

The defendant is to plead hereto on or before the first special term 
of the court occurring twenty days after the service hereof ; other- 
wise judgment . . * 

J. M. WILSON, 

WM. HAYWOOD, 

Attorneys for Plaintiff. 
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Plea . 

Filed Oct. 30, 1896. 

In the Supreme Court of the District of Columbia. 

Benjamin Whipps ) 

vs. V At Law. No. 40435. 

The District of Columbia. J 

Now comes the 'defendant, by its attorneys and for plea says — 
That it is not guilty in manner and form as alleged. 

S. T. THOMAS, . 

R 

k. B. DUVALL, 

R., 

Attorneys for the Defendant. ■ 

Joinder of Issue. 

Filed Oct. 31, 1896. 

In the Supreme Court of the District of Columbia. 
Benjamin' Whipps, Plaintiff, ) 


The District of Columbia. 


At Law. No.- 40435. 


The plaintiff hereby joins issue with the defendant on its plea. 

J. M. WILSON, 

WM. HAYWOOD, 
Attorneys for Plaintiff. 

5 Stipulation as to Amendment of Declaration. 

Filed Jun- 6, 1899. 

In the Supreme Court of the District of Columbia. - 

Benjamin Whipps, Plaintiff, 1 

vs. V At Law. No. 40435. 

The District of Columbia, Defendant. J 

It is hereby stipulated and agreed by and between counsel for the 
respective parties above named that the word “ gross ” as descriptive 
of the negligence and default charged against the said defendant in 
the declaration herein shall be for all purposes considered as haying 
been stricken out wherever the same occurs, and that the issue herein 
shall be deemed to have been joined upon the declaration with the 
said word “ gross ” so omitted therefrom, as aforesaid, and plea of 
the general issue of the defendant thereto. 

J. M. WILSON, 

Attorney for the Plaintiff “ 

A. B. DUVALL, 
Attorney for the Defendant 
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Memorandum. 

February 17, 1900. — Leave granted plaintiff to file amendment to 
declaration. 

6 Amendment to Declaration. 

Filed Feb. 17, 1900. 

In the Supreme Court of the District of Columbia. 

Benjamin Whipps, Plaintiff, 1 

vs. >Law. No. 40435. 

The District of Columbia, Defendant. J 

Comes now the plaintiff in the above-entitled cause, and, with 
leave of the court in that behalf first had and obtained, amends the 
amended declaration herein as follows : 

By striking out the words “ it fell down,” in the twenty-seventh 
line of the second paragraph of said declaration, and inserting in 
lieu thereof the words “ the said apparatus and device fell down and 
a part thereof thereby then and there struck the plaintiff with great 

fVlTPP 

J. M. WILSON, 

Attorney for Plaintiff. 

Memorandum. 

May 23, 1900. — Verdict for plaintiff for $1,500.00. 

7 Supreme Court of the District of Columbia. 

Friday, June 22, 1900. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

The following case was certified to and tried by Mr. Justice Cole 
in criminal court No. 2 : 

„ * * * * * * * 

Benjamin Whipps, Pl’ff, ) 

v: V At Law. No. 40435. 

The District of Columbia, Def’t.J 

This cause coming on to be heard upon the defendant’s motion 
for a new trial, and the same having been heard, it is considered 
that the same be, and hereby is, overruled and judgment on verdict 
ordered ; therefore it is considered that the plaintiff recover against 
the defendant fifteen hundred dollars ($1,500) for his damages as 
aforesaid assessed, together with his costs of suit, to be taxed by the 
clerk, and have execution thereof. 


THE DISTRICT OF COLUMBIA VS. BENJAMIN WHIPPS. 


r* 

O 


Notice of Appeal. 

Filed Jun- 25, 1900. 

In the Supreme Court of the District of Columbia. 

Benj. Whipps 

vs. 

District of Columbia! 


At Law. No. 40435. 


8 


The clerk will please enter an appeal to the Court of Ap- 
peals D. C. from the judgment in the above-entitled cause 
and issue citation to the plaintiff, Benjamin Whipps. 

A. B. DUVALL. 

Att’y for Def H. 

June 25, 1900. 


9 In the Supreme Court of the District of Columbia. 

Benjamin Whipps 

vs. 

The District of Columbia. 

The President of the United States to Benjamin Whipps, Greeting : 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing the 
cause therein under and as directed by the rules of said court, pur- 
suant to an appeal filed in the clerk’s office of the supreme court 
of the District of Columbia on the 25th day of June, 1900, wherein 
The District of Columbia is appellant and you are appellee, to show 
cause, if any there be, why the judgment rendered against the said 
appellant should not be corrected and why speedy justice should not 
be done to the parties in that behalf. • 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, chief justice of the supreme court of the 
of the District of District of Columbia, this 25th day of June, 
Columbia. in the year of our Lord one thousand nine 

hundred (1900). 

JOHN R. YOUNG, Clerk. 
Service of the^ above citation accepted this — day of , 190-. 

Attorney for Appellee. 

[Endorsed :] No. 40435. Law. Benjamin Whipps vs. The Dis- 
trict of Columbia. Citation. Issued June 25th, 1900. Served copy 
of the within citation on within-named appellee June 27, 1900. 
Aulick Palmer, marshal. B. A. B. Duvall, attorney for appellant. 

10 Supreme Court of the District of Columbia. 

Friday, June 29, 1900. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 


j At Law. No. 40435. 
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The following cases were disposed of by Justice Cole : 

;jc * * * * * * 

Benjamin Whipps, Pl’ff, ) 

v. ' V At Law. No. 40435. 

The District of Columbia, Deft, j 

It is ordered that the time within which to present the bill of ex- 
ceptions in this case to the court be, and hereby is, extended to the 
first day of October, 1900. 


Supreme Court of the District of Columbia. 

Friday, September 21, 1900. 

Session resumed pursuant to adjournment, Justice Cole presid- 
ing. 


Benjamin Whipps, Pl’ff, 

v. 

District of Columbia, Deft. 


At Law. No. 40435. 


Now comes here the defendant, by its attorney, and tenders to the 
court here its bill of exceptions' taken during the trial of this cause, 
and prays that the same may be duly signed, sealed, and made part 
of the record now for then, which is done accordingly. 


11 Bill of Exceptions. 

Filed Sep. 21, 1900. 

In the Supreme Court of the District of Columbia. 

Benjamin Whipps 1 

vs. VLaw. No. 40435. 

District of Columbia. J 

At the trial of this case, on the 17th, 18th, and 21st days of May, 
1900, the plaintiff, to maintain and prove the issues on his part 
joined, was sworn as a witness in his own behalf and testified that he 
was between 47 and 48 years of age and was a wLitewasher and 
plasterer by trade; that on September 25th, 1896, between 4 and 5 
o’clock p. m., he went to Godey’s lime kilns, at 27th and L streets 
northwest, Washington city, to get a barrel of lime; that he drove 
with his horse and wagon along on the west side of 27th street and 
turned west down an alley called “ Godey’s road ” to the lime kilns ; 
that after he had purchased a barrel of lime and put it in his wagon 
he started back to 27th street ; that in going up Godey’s road to the 
street the barrel of lime tipped over, and when he got into 27th 
street he stopped for several minutes under a wire cable that was 
being used in the sewer construction then going on in the street to 
adjust his barrel of lime, and while in the act of fixing it .the wire 
cable fell upon him, inflicting the injuries complained of ; that he 
was taken to Emergency hospital, where he remained thirteen 
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days, and was then taken home, where he remained in bed six 
weeks and one day* from the time the doctor put the cast on. 
On cross-examination the plaintiff testified that he had 

12 been in the habit of getting his lime from Godey’s lime 
kilns; that on the day of the accident he knew of the 

sewer construction in 27th street; that he saw the towers and 
cable on 27th street when he went to get the lime; that in 
turning from 27th street into Godey’s road he passed between the 
north tower supporting the cable and a shed on the corner ; that 
when he got his lime he came out by way of Godey’s road and 
started to cross 27th street south of the tower supporting the cable, 
intending to go along on the east side to L street ; that he under- 
took to cross 27th street under the cable instead of returning the way 
he had come, because some teams of Mr. Dodson,- proprietor of the 
lime kilns, from which stone for the kilns was being unloaded, were 
standing in the way ; that Godey’s road is steep and he had to get 
into 27th street before he could stop his horse to fix the barrel of 
lime, and that is why he stopped under the cable as he supposed ; 
that he knew they were digging a sewer in the street and that the 
towers and cables were there ; that his intention was, when he got 
across 27th street, to go north on the east side to L street. 

The foregoing contains all the evidence on the subject of the plain- 
tiff’s contributory negligence. 

The plaintiff offered other witnesses, who gave evidence tending to 
show the nature and extent of his injuries; that there were no bar- 
ricades to prevent the passage of teams under the cable used in the 
sewer construction in 27tli street at the point where he was injured ; 
that when the plaintiff came out of Godey’s road into 27th street, 
immediately before the accident complained of happened, the west 
side of the street was obstructed by horses and carts so that he could 
not return on that side of the street ; that there was no work 

13 begun in the sewer where he was about to cross ; that neither 
the stone nor dirt had been disturbed ; and there rested. 

And thereupon the defendant, to maintain the issues on its part 
joined, offered and gave evidence tending to prove that it was at the 
time of the accident complained of, through its contractor, engaged, 
in building a sewer in 27th street and had erected over the proposed 
trench a cable to which was attached a trolley for carrying buckets 
loaded with dirt taken from the excavation ; that said cable and 
trolley was supported by two triangular-shaped towers composed of 
large timbers framed together and strongly braced ; that said towers, 
which were ten feet wide at the base, two feet wide at the top, and 
thirty feet high, rested on heavy wooden sills, to which they were 
fastened by heavy chains ; that said towers, besides being held in 
position by the cable they supported, which cable was fastened at 
either end to posts planted in the ground, were also secured each by 
two guy ropes fastened to trees or posts ; that on the day of the ac- 
cident these towers and the cable had been shifted about 200 feet 
north toward L street, one tower being located about the middle of 
the entrance to the alley or Godey’s road ; that the work of shifting 
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the towers and putting the cable in position was done in a secure 
and proper manner by men skilled and experienced in sewer con- 
struction, and that when the men left the work at 4.30 p. m. the day 
of the accident the towers and cable were securely and properly : 
guyed and fastened preparatory to going to work on the next day ; 
that when the plaintiff came out of Godey’s road on the day of the . j 
accident he attempted to cross 27th street south of the tower and 
immediately under the cable instead of going along the west 
14 side of the street, the way he had come, as he might have 

done, the west side of the street north of Godey’s road being ; 
safe and unobstructed at the time, and being also the way usually 
traveled by teams going to the Gocley lime kilns during the time of 
said sewer construction; that the plaintiff stopped in 27th street 
immediately under the cable connected with, the sewer con- 
struction and attempted to fix a barrel of lime in his wagon, and 
that while. thus engaged a heavy two-horse wagon belonging to some 
one else than the defendant or its contractor collided with the south 
tower, causing it to fall, carrying down the cable upon the plaintiff, 
and inflicting the injuries complained of ; and here the defendant 
rested. 

Thereupon the plaintiff in rebuttal offered and gave evidence 
tending to prove that when he came out of Godey’s road on the day 
of the accident the west side of 27th street was obstructed by carts 
loaded with stone for the lime kilns ; that there were no chains 
fastening the towers to the sills, and no guys to the towers, aside 
from the ends of the cable, at the time of the accident ; that no 
wagon collided with the tower supporting the cable ; and here the 
plaintiff rested. 

And thereupon, in lieu of prayers offered on behalf of the plain- 
tiff, the court instructed the jury as follows : 

8. If under the instructions given you by the court you shall find 
from the evidence that the plaintiff is entitled to recover, then it be- 
comes the duty of the jury to ascertain from the evidence the dam- 
ages which the plaintiff has sustained by reason of the injuries com- 
plained of in his declaration. In fixing the amount of his 
.15 damages, the jury will estimate and ascertain from the evi- 
dence the value of the time which the plaintiff lost by rea- 
son of the injuries, the amount of expense he was put , to by reason 
of such injuries in the medical attendance which he received, ap- 
pearing by the evidence to have come from said injuries. 

Also the jury will include in the estimate of damages such injuries 
to the limb fractured of a permanent nature as the evidence shows' 
the plaintiff has suffered by the fall and fracture disclosed by the 
evidence. 

Also in estimating the damages they -should take into considera- 
tion the occupation or business of the plaintiff and the effect of the 
permanent injuries received upon his ability to comfortably pursue 
his said business, if the jury shall find such permanent injuries. - 

Also in estimating said damages the jury is entitled to consider 
the pain and suffering, mental and physical, caused to the plaintiff 
by the said injuries. j 

(Granted.) 
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If the jury shall find from the evidence that the tower fell, and 
the plaintiff was injured by the cable attached thereto because of 
the lack of reasonably safe guying or other support to said tower, 
and without any fault or negligeiice on the part of the plaintiff con- 
tributing to said accident, then the plaintiff is entitled to recover ; 
and if the jury shall find that a wagon ran against said tower and 
caused it to fall, it will be a question for them, under all the evi- 
dence, whether it was negligence on the part of the defendant, its 
contractor or his employees, to leave the said tower in such condition 
that it could be thrown down thereby. 

(Granted in lieu of 1, 2, 3, 4, 5, 6, and 7, refused.) 

16 And thereupon the defendant, by its attorneys, prayed the 
court to instruct the jury as follows : 

1. The jury are instructed upon the whole evidence in this case 
that the plaintiff is not entitled to recover, and that the verdict 
should be for the defendant. 

(Refused.) 

1J-. The jury is directed to render a verdict for the defendant be- 
cause of the absence of proof of the negligence of the defendant, as 
averred' in the declaration. 

(Refused.) 

2. If the jury believe from the evidence that the plaintiff by his 
own negligence directly contributed in any degree to the injury 
complained of, then he is not entitled to recover damages, and their 
verdict should be for the defendant. 

(Granted.) 

3. If the jury believe from the. evidence that the plaintiff at the 
time of the injury complained of knew of the construction of the 
sewer in 27th street ; that said street at the place of the injury was 
obstructed with timbers, ropes, and other implements used in the 
execution of the work, or by the exercise of ordinary care might have 
known it, and that he failed to exercise that special care and caution 
to avoid the risk of accident that a prudent person would have ex- 
ercised under all the circumstances, then he is not entitled to recover, 
and their verdict should be for the defendant. 

(Granted.) 

4. In determining the question whether the plaintiff ex- 

17 ercised proper care to avoid the risk of accident, the jury may 
take into consideration, in connection with the other circum- 
stances appearing in the evidence, the fact, if it be a fact, that just 
before the accident happened the plaintiff stopped his team imme- 
diately beneath the cable that afterwards fell upon him, and at- 
tempted, while in that position, to adjust a barrel of lime in his 
wagon. 

(Refused.) 

5. The jury are instructed that the defendant has a right to use 
the streets of the city of Washington for the purpose of constructing 
sewers under the surface thereof and to employ contractors to do the 
work ; that the defendant and its contractors have the right to erect 
in the streets proper appliances and structures for use in excavating 
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and filling trenches dug for the construction of sewers. If, therefore, 
the jury believe from the evidence that the defendant’s contractor 
in carrying out the work of constructing the sewer in question exer- 
cised ordinary and reasonable care and diligence in doing the work 
to see that travelers on the street were not injured ; that the towers 
supporting the cables and appliances used in executing the work 
were in a reasonably safe and secure condition at the time of the 
accident complained of; that immediately before the happening of 
the accident a heavy two-horse wagon, driven by a colored man, col* 
tided with one of the guy ropes attached to the south tower, causing 
the tower to fall, carrying down with it upon the plaintiff a wire 
cable ; then the plaintiff is not entitled to recover and the verdict 
should be for the defendant. 

(Refused.) 

18 0. The jury are instructed that the defendant is not an 

insurer against accidents on its streets, nor is it liable for 
every defect or obstruction therein, though it might have caused the 
injury sued for, and if they find from the evidence that 27th street 
at the time and place of the alleged injury was in a reasonably safe 
condition for travel in the ordinary modes, then the plaintiff is not 
entitled to recover and their verdict should be for the defendant. 

(Refused.) 

7. The jury are instructed that the burden of proof is upon the 
plaintiff to show by the weight of testimony that the injury com- 
plained of resulted from the want of ordinary care on the part of 
the defendant’s contractor in placing in position and safely main- 
taining appliances for executing the work of constructing the sewer 
referred to in the evidence, and that unless the plaintiff’s case is 
proved by such weight of testimony he is not entitled to recover, 
and their verdict should be for the’ defendant. 

(Granted.) 

Which the court refused to do as to prayers 1, 1 }, 4, 5, and 6 ; to 
which refusal to grant said prayers 1, 1J, 4, 5, and 6 and allow the 
same to be read to the jury the defendant, by its attorneys, before 
the jury retired to consider of their verdict, severally and separately 
excepted, and prays the court to sign and seal this its bill of excep- 
tions, which is accordingly done, now for then, on .this 21st day of 
Sept, 1900. 

CHAS. C. COLE, J. [seal.] 


And thereupon the court, of its motion, charged the jury 
19 as follows : 

Now, gentlemen of the jury, the plaintiff claims the right 
to recover against the defendant in this case on the ground that the 
defendant has been guilty of negligence — the defendant, The District 
of Columbia. The District of Columbia is the sole defendant, and 
the question is whether the District of Columbia has been guilty of 
negligence, resulting in injury to this plaintiff. However, in con- 
sidering the question w r hether the District of Columbia has been 
guilty of negligence, you have the right to impute to the District of 
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Columbia any negligence on the part of Mr. Jacoby or his employees 
doing the work, and if the employees of Jacoby were guily of negli- 
gence, it would be the same as if the District of Columbia had been 
doing the work by their own officers and employees ; but if they 
have been guilty of negligence, you need not give this any concern. 
The question is whether the tower which fell, fell through the negli- 
gence of the persons in charge of the towers. That is the real ques- 
tion. 

It is contended on. the part of the plaintiff that if the tower had 
been properly put up and properly supported it would not have 
fallen. It is contended on the part of the defendant that it was 
properly put up, and that it fell because a wagon ran against it, 
which they claim was an unusual thing that they cannot be sup- 
posed to for-see and guard against. 

Now, the District of Columbia had the right to do that work there ; 
they had the right to erect this tower or these towers and do the 
work in the manner in which they were doing it. There was 

20 no negligence in doing that. But it was their duty to erect 
the towers in such a way that they would be reasonably safe — 

that is, it was their duty to erect them or have them erected in such 
a way that under ordinary circumstances there would be no danger 
of their falling. 

A person is said to be negligent when he neglects to do something 
that an ordinary, prudent person would do, or when he does some- 
thing that an ordinary, prudent person would not do. That is the 
test to be applied here. The question is whether the towers were 
put up in such a manner and supported in such a manner that a 
reasonably prudent person would suppose that in that manner and 
supported as they were they would not fall. It was the duty of the 
District to do that, and, being the duty of the District, it was the 
duty of the contractor to do it, and, it being the duty of the con- 
tractor, it was the duty of the employees, and if they neglected to do 
it in a reasonably prudent manner it is negligence. 

Now, the District represents a further defense ; it says that the 
plaintiff himself was guilty of negligence in going where he did, 
and the same rule that applies to the District applies to him. A 
person who does what a reasonably prudent person would not do is 
guilty of negligence. When you come to inquire whether the plain- 
tiff is guilty of negligence that contributed to his injury, you simply 
have to .inquire whether he did what an ordinary, prudent person 
under all the circumstances that surrounded him at that time would 
not have done. In order to do this you will have to take the sur- 
roundings of the tower, sustaining the cable there, and the rope situ- 
ated as it was there, and if you believe from all the evidence 

21 in the case of the surroundings of the plaintiff at the time 
that he did what a reasonably prudent person would not have 

done in taking the course he did in stopping under the cable, if you 
think that under the circumstances that is what a prudent person 
would not have done — that is, in going the way he did and stop- 
ping in the place that he did contributed to the accident — then he 
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is not entitled to recover, although you may find from the evidence 
that the defendant was guilty of negligence in not having the towers 
supported in the manner they should have, the law being that if a 
person is guilty of any negligence himself he cannot recover against 
another party," although the other party may have been negligent. 

So that if there was negligence on the part of the plaintiff he can- 
not recover. So if you should find that the plaintiff was guilty of 
negligence you should find for the defendant. 

Then when you come to consider the negligence of the defendant 
you, of course", will necessarily have to determine two questions, 
the first is whether there were guy-ropes there, whether the chains 
were on that have been talked about ; and if there were no guy- 
ropes and no chains, whether you think that leaving the tower with- 
out either guy-ropes or chains was a reasonable, prudent way of 
doing it. If you think so, it is a question of fact — if you think it is 
reasonable and prudent to leave them standing there without a 
cable across the top, without any guy-ropes or chains — if you think 
that was a reasonable and prudent way to leave them, you should 
find for the defendant, because there would be no negligence. 

But if you should find that the guys were not there and 
22 the chains were not there, and that by leaving it in that way 
was negligence, that a reasonable, prudent person would not 
have done, it then would be negligence (if the -plaintiff was not 
guilty of negligence) for which he would be entitled to recover. 

The defense, however, contend that the guy-ropes were there, and 
that the chains were there, and you may find from the evidence that 
they were there; and if you should, the question would arise 
whether, if the guy-ropes and chains .were there, as contended by the 
defendant, there was a reasonably safe arrangement to guard against 
what the defendant says did occur — that is, the running against the 
tow'er by the wagon. If you find that the wagon did run against it 
and caused it to fall, then the question would arise whether that was 
an occurrence which the District or the people in charge there for 
the District should have guarded against ; whether reasonable pru- 
dence on the part of persons doing that kind of work would suggest 
to them that something of that sort was likely to occur, and whether 
they should have provided against it. 

If not — if you think they should not have provided against a 
thing of that sort, and the running of the wagon against it was what 
made it fall, then there was no negligence on the part of. the Dis- 
trict. If the wagon did run against it and caused it to fall, the only 
way to find that the District would be guilty of negligence would 
be to hold that they should have anticipated that such a thing as 
that might have occurred and provide against it. That is the way 
you would test that question. So, you see, the question for negli- 
gence is for you, whether you find that the wagon ran against it or 
not. 

28 Now, there has been some instructions in writing here sub- 
mitted, which I have granted and will read them to you. 
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They contain conclusively all that I have said. I will read them to 
you as a sort of a summing up. The first one is in this language : 

“ If the jury shall find from the evidence that the tower fell and 
the plaintiff was injured by the cable attached thereto because of the 
lack of reasonably safe guying and other support to said tower and 
without any fault or negligence on the part of the plaintiff contrib- 
uting to said accident, then the plaintiff is entitled to a recovery, and 
if the jury shall find that a wagon ran against said tower and caused 
it to fall, it will be a question for them, under all the evidence, 
whether it was negligence on the part of the defendant, its contractor, 
or his employees to leave the said tower in such condition that it 
could be thrown down thereby.” 

Now, on behalf of the defendant, several instructions have been 
granted. The first one is in these words : 

(Reads prayers.) 

******* 


If you should find for the defendant, you would not have to con- 
sider the subject of damages at all, of course. If you find for the 
plaintiff, then the question of damages arises. You should award 
him for the injury and the loss he has sustained, and upon that 
point I have granted an instruction prepared by counsel for the 
plaintiff. 

(Reads prayer.) 

v * * * * * * * 


Now, gentlemen, there was something said here about the 
24 District of Columbia being the defendant, but that an indi- 
vidual would have to bear the consequences should you ren- 
der a verdict against the District. That is a matter that is all right 
for any counsel to use in argument, but a fact that should not affect 
your verdict. A verdict for the plaintiff for damages should not be 
larger against the Commissioners than it is against an individual. 
*. * * It should be measured by the injury and loss of the 


plaintiff. 


CHAS. C. COLE, J. 


25 Supreme Court of the District of Columbia. 

United States of America, 1 gg . 

District of Columbia , / 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 
to 24, inclusive, to be a true and correct transcript of the record as 
prescribed by rule 5 of the Court of Appeals of the District of Colum- 
bia in cause No. 40435, at law, wherein Benjamin Whipps is plain- 
tiff and The District of Columbia is defendant, as the same remains 
upon the files and of record in said court. 
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